On the other hand, the union is not entirely without fault
in bringing about the state of confusion which had a great deal
to do with Sinozich's and Peters' original decision to deny
Willis permission to enter the mine as the miners' representa-
tive.  The safety committee had called Willis on the evening of
August 17 to ask Willis to come to the mine to aecompany the in-
spector if the inspector appeared as they anticipated*  Yet,
neither the safety committee nor Willis bothered to provide any
of USSM's management personnel with any notice of any kind un-
til the safety committee on the morning of August 18 advised
the inspector that Willis was the miners' representative to ac-
company the inspector.  The safety committeeman, Carter, could
not recall any previous time when one of UMWA's safety inspectors
had been called to the mine to act as the miners' representative
for purposes of accompanying an inspector (Tr. 28).  Therefore,
the safety committee knew that it was going to follow a procedure
which was uncommon and a large part, if not all, of the confusion
which resulted when Willis made his previously unannounced ap-
pearance V on the morning of August 18, 1982, could have been
avoided if the safety committee had at least explained on the
evening of August 17 that it was going to select Willis as the
miners' representative to accompany the inspector if the inspec-
tor made an appearance on August 18 as the safety committee ex-
pected.  Moreover, Samms created additional confusion by announc-
ing that he was going in with the inspection party under the pro-
visions of West Virginia law (Tr. 18; 33),  That was an unusual
act on the part of the safety committee and could have affected
Sinozich's ability to consider the issues in an atmosphere con-
ducive to calm and rational decision-making.

Based on the considerations discussed above, I find that
USSM's management was dealing with some new circumstances and
acted in a way which can hardly be categorized as negligent,
especially since both Sinozich and Peters believed that they
were taking actions which were entirely in compliance with sec-
tion 103{f) of the Act.  Therefore, the penalty otherwise assess-
able under the other criteria will not be increased under the
criterion of negligence.

17I am not holding that section 103(f) of the Act requires the
safety committee to give USSM advance notice as to the identity
of the miners' representative.  I am simply pointing out that
USSM's management might have acted differently in this case if
it had had some advance time within which to consider the fact
that the safety committee intended to select a miners' represen-
tative other than the ones who were normally chosen for the pur-
pose of accompanying the inspectors.  Since USSM claims no right
whatsoever to participate in UMWA's selection of miners' repre-
sentatives (Tr. 86), I cannot see any advantage in the safety
committee's failure to give USSM as much notice as possible of
the fact that it is planning to choose a miners' representative
other than the one who is normally selected.s
